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This adversary proceeding is presently before the court
on the plaintiffs’ notion to remand and/ or abstain and a
notion to transfer venue filed by defendants Janes Md ot hlin,
The United Conpany, The Mcd ot hlin Foundation and El ner
Wi t aker. For the reasons di scussed below, the notion to
abstain will be granted and the notion to transfer venue wl|
be denied as noot. Resolution of these notions is a core
proceedi ng pursuant to 28 U . S.C. § 157(b)(2)(A). See Smth
Mech. Contractors, Inc. v. Premer Hotel Dev. Goup (Inre

Prem er Hotel Dev. Goup), 270 B.R 243, 246 (Bankr. E.D.

Tenn. 2001).

l.
The first few paragraphs of the anended conplaint filed
by the plaintiffs on March 29, 2002, summari ze the contentions

of the plaintiffs in this lawsuit. As set forth therein:
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This is a Conplaint for (1) conspiracy to comit
fraud and securities fraud and (2) fraud and
securities fraud. The Plaintiffs were induced by
deceit, ms-representations and fal se and fraudul ent
comuni cations fromthe Defendants by and through,
inter alia, a Subscription Agreenment and a Busi ness
Pl an, prepared at least in part by Brown Todd &
Heyburn, PLLC (the predecessor to Frost Brown Todd,
LLC), to invest in an unregistered securities
offering by a “dot.conf conmpany known as ecanpus.com
(sonetines the “Conpany), which was founded,
organi zed, pronoted and controlled by Defendants and
by a conspiracy of the Defendants individually and
t hrough ownership in Wall ace’s Bookstores, Inc.
(“\BI”) and through | oans to Wallace W/ ki nson
(“WI Kkinson”). Ecampus.com ostensi bly was created
to sell textbooks to college students over the
Internet. In fact, it was created by the
Def endants as a conspiracy to raise capital from
out si de sources to “bailout” a Ponzi schene in which
they were involved with WI kinson to “take
ecanpus. com public,” and to use the proceeds of the
“dot.contf offering to repay massive | oans the
Def endants had nade to W I kinson on a short-term
high interest basis. Al of the Defendants
participated in the conspiracy and took overt acts
in furtherance of the conspiracy.

Nei t her the Defendants nor the Subscription
Agreenment nor the Business Plan disclosed critica
i nformati on known by the Conpany and the ot her
Def endants that woul d have reveal ed that the
ecanpus. com securities offering was patently
unmar ket abl e and that funds fromthe offering were
to be used for the benefit of all or nost of the
Def endants and entities owned and/or controlled by
t he Defendants other than Frost Brown Todd, LLC
(“Frost Brown”) (sonetines referred to as the “non-
attorney Defendants”). This suit is brought agai nst
the non-attorney Defendants because they are and
were, variously, organizers, founders, pronoters,
di rectors, sharehol ders, and through these and ot her
rel ati onships with and actions taken on behal f of
t he Conpany, co-conspirators and controlling persons
of ecanpus.com W /I ki nson and/or VBl and/or they



pronot ed ecanpus.com Defendant R David Thonas

(“Thomas”) recruited and induced certain of the

Plaintiffs to invest in the ecanpus.comoffering

based upon ni srepresentations and inaccurate and

i nconplete information. This suit is brought

agai nst Frost Brown because its attorneys took overt

acts in furtherance of the conspiracy when it

prepared the Subscription Agreenent, the Business

Pl an, and assisted in the pronotion and i ssuance of

the stock in ecanpus.comw th know edge that the

pronotional materials were fal se and m sl eadi ng and

with the know edge that the securities “dot.cont

of fering was designed to “bailout” a nmassive Ponz

schenme that was on the brink of collapse.

Based on these allegations, the plaintiffs assert two
di fferent counts which they claimentitle themto judgnent

agai nst the defendants. In Count | the plaintiffs assert that

“[t] he Defendants and ecanpus.conis m srepresentati ons and
failures to disclose ... were naterial m srepresentations,

om ssi ons and nondi scl osures under Tewn. Cobe AN, 8§ 48-2-121,
Ky. Rev. Stat. ANN. 8 282.480, and FLA. Stat. ANN. 8 517. 201 et.
seq,” for which the defendants are |iable as conspirators and
controllers and pronoters of ecanpus.com The plaintiffs

all ege that “[t]he Defendants are all liable for the materi al
m srepresentations, om ssions and nondi scl osures of
ecanpus. com because they all conspired to be controlling
persons of ecanpus.com under the Tennessee, Florida, and

Kent ucky statutes and because they were pronoters.” The

plaintiffs further allege that the Defendants are |liable as



ai ders and abettors because they “conspired with each other
and ai ded and abetted ecanpus.com WIkinson, and WBI in the
mani pul ati ve and fraudul ent devices practiced on the
Plaintiffs.”

Count 11 is a claimby the plaintiffs for common | aw
fraud, negligent m srepresentation and conspiracy. The
plaintiffs allege that “[t]he Defendants’ m srepresentations,
om ssi ons and nondi scl osures of material facts were nmade with
the conspiratorial intent to deceive the Plaintiffs or in
wi | I ful and/or reckless disregard for the truth,” that the
plaintiffs relied on these representations, and were damaged
as a result. In their prayer for relief, the plaintiffs
request a jury trial and that they be awarded conpensatory,
incidental, and statutory damages, plus “punitive damages in
an anount no |less than $100 million or 10% of each Defendant’s
net worth, whichever is greater.”

The original conplaint conmencing this lawsuit was filed
by the plaintiffs on August 3, 2001, in the Crcuit Court for
Knox County, Tennessee. Several nonths prior to that
commencenent, on February 5, 2001, an involuntary chapter 7
bankruptcy petition was fil ed agai nst Wallace G WI ki nson, a
former governor of Kentucky, in the Lexington Division of the

United States Bankruptcy Court for the Eastern District of



Kentucky. A few days later, M. WIkinson converted the case
to chapter 11. Thereafter, on February 28, 2001, Wall ace
Bookstores, Inc. (“VBI”), a paperback bookstore first opened
by M. WIkinson in 1962 and which “eventually grew into one
of the largest college and university bookstores and textbook
managenent conpanies in the country” filed for chapter 11
bankruptcy protection in the District of Delaware, along with
61 ot her conpanies which it owned. Pursuant to Fed. R Bankr.
P. 1014, the bankruptcy cases of WBI and the other 61
conpani es were transferred to the bankruptcy court for the
Eastern District of Kentucky on March 2, 2001. Subsequently,
on June 8, 2001, ecanpus.cont filed for bankruptcy relief
under chapter 11 in the Eastern District of Kentucky.

On Septenber 7, 2001, after the comrencenent of the
present action in Knox County Crcuit Court on August 3, 2001,
def endant George Valassis filed a notice renoving the | awsuit
to this court pursuant to 28 U S.C. 8§ 1452. Simlar notices
of renoval were filed by defendants Mcd othlin, United

Conpany, Mcd othlin Foundati on and Wi taker on Septenber 10

'According to its bankruptcy case docket, the actual nane of
the corporation at the time of its bankruptcy filing was
“eCAMPUS. com Inc.” After a court approved the sale of
substantially all of ecanpus.conis assets, including perhaps its
nane, notice was given to parties in interest on October 16,
2001, that the debtor’s name had changed to “Finis.com Inc.”
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and by defendant R David Thonas on Septenber 12, 2001. Also
on Septenber 12, 2001, defendants Mcd othlin, United Conpany,
Mcd ot hl i n Foundation and Wi taker (the “transfer defendants”)
filed a notion to transfer venue to the Bankruptcy Court for
the Eastern District of Kentucky pursuant to 28 U S.C. § 1412.
The plaintiffs responded to the renoval by filing a notion to
remand and/ or abstain on Septenber 19, 2001.2

Def endants L.D. Gorman and Frost Brown Todd LLC have
filed responses in which they concur with the plaintiffs’
remand notion. On the other hand, defendants Val assis and
Ronal d V. Joyce have responded that they concur with the
notion to transfer venue. Al though defendant Thomas initially
responded in opposition to both notions, in a suppl enental
brief filed April 9, 2002, the personal representative of his
estate requested “that the Court remand this civil action to

the Circuit Court for Knox County, Tennessee.”3

2Resol ution of these notions by this court was del ayed while
a notion for the withdrawal of the reference by defendant Thomas
was pending before the district court. After leave to wthdraw
that notion was granted to M. Thonas by order of the district
court on January 8, 2002, oral argunments on the notions before
this court were heard April 26, 2002.

M. Thomas died on January 8, 2002, and the persona
representative of his estate, l. Lorraine Thonas, was
substituted in his place by order entered April 1, 2002.
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As the basis for their notion, the transfer defendants
assert that the United States Bankruptcy Court for the Eastern
District of Kentucky, Lexington Division (the *Kentucky
bankruptcy court”), is the nore appropriate forumfor
litigation of this adversary because it arises in and is
related to the bankruptcy cases pending there. The transfer
def endants al so assert such a transfer woul d conserve judici al
resources, save the parties and wtnesses tine and noney t hat
woul d ot herwi se be expended in separate proceedi ngs, and
protect against the possibility of inconsistent rulings. In
the alternative, the transfer defendants request that this
court stay this proceeding pending the outcone of the
bankruptcy cases i n Kentucky.

In support of their notion to remand and/ or abstain, the
plaintiffs argue that renpval was inproper because this court
| acks subject matter jurisdiction under 28 U S.C. 8 1334 since
“this is neither a core proceeding nor a case ‘arising in or
‘related to’ any bankruptcy.” 1In the alternative, the
plaintiffs contend that abstention is required under 28 U S. C
8 1334 or that the case should be renmanded on equitable

grounds under 28 U.S.C. § 1452(b).
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The initial inquiry for this court is which notion should

be considered first: the remand notion or the transfer notion?
The transfer defendants assert that the proper course of
action for a “conduit” court faced with both a notion to
remand and/ or abstain and a notion to transfer is to grant the
notion to transfer so that the “honme court,” i.e., the court
where the bankruptcy cases are pending, may resolve all other
out standing notions. In support of this proposition, the
transfer defendants cite Aztec Industries, Inc. v. Standard
Ol Co. (Inre Aztec Industries, Inc.), 84 B.R 464 (Bankr.
N.D. Chio 1987); Kinney Systens, Inc. v. Internet Realty
Partnership (In re Convent Guardian Corp.), 75 B.R 346
(Bankr. E.D. Pa. 1987); and Seybolt v. Bio-Energy of Lincoln,
Inc., 38 B.R 123 (Bankr. D. Mass. 1984).

Granted, these cases do state that the proper role of a
bankruptcy court to which an action has been renoved is to
transfer the action to the “home court” to decide abstention
and remand issues. See In re Aztec Indus., Inc., 84 B.R at
467; In re Convent CGuardian Corp., 75 B.R at 347; Seybolt, 38
B.R at 128. These courts note that the hone court is nore
famliar with the pendi ng bankruptcy case and what may be
required for its efficient adm nistration and that the hone
court is in the best position to evaluate the equitable

12



consi derations underlying a remand request. See In re Aztec
Indus., Inc., 84 B.R at 467; Seybolt, 38 B.R at 128.

However, even these courts concede that jurisdictiona
i ssues raised by the parties nust first be addressed by the
conduit court prior to the transfer because “[i]f there is a
jurisdiction defect and the parties and the action are not
properly before the Court, any action taken by the Court woul d
be void.” In re Aztec Indus., Inc., 84 B.R at 467. Cf. In
re Convent Guardian Corp., 75 B.R at 347 (stating that no
jurisdictional issue had been raised); Seybolt, 38 B.R at 128
(court concluded that it had jurisdiction prior to granting
notion for change of venue). See also Lone Star Indus., Inc.
v. Liberty Mut. Ins., 131 B.R 269, 272 (D. Del. 1991)(“The
court’s jurisdiction over a matter nust be established before
non-jurisdictional issues can be addressed,” a principle which
“dictates that the court first determne, as a prelimnary
matter, whether the [state court] case was properly
renoved. ”).

Furthernore, the court notes that the cited cases were
deci ded over 15 years ago. |In nore recent decisions, “courts
faced with cross-notions for remand and change of venue
consider the remand notion first and, if remand is denied,

turn to the notion for change of venue.” Renai ssance
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Cosnetics, Inc. v. Dev. Specialists, Inc., 277 B.R 5, 11
(S.D.N. Y. 2002). See also Hosp. Serv. Dist. No. 3 of the
Pari sh of LaFourche v. Fid. & Deposit Co. of M., 1999 W
294795 at *9 (E.D. La. May 11, 1999); Ml. Cas. Co. v. Aselco,
Inc., 223 B.R 217, 222 (D. Kan. 1998); Universal Wll Serv.,
Inc. v. Avoca Natural Gas Storage, 222 B.R 26, 32 (WD.N.Y.
1998); Lone Star Indus., Inc., 131 B.R at 272; Baxter

Heal t hcare Corp. v. Henex Liquidation Trust, 132 B.R 863, 865

(N.D. Ill. 1991); Brizzolara v. Fisher Pen Co., 158 B.R 761,
769 (Bankr. N.D. Ill. 1993) (all resolving abstention and
remand i ssues prior to change of venue requests). In response

to the argunent that the court should defer the renmand issue

to the hone court, the court in Lone Star |ndustries stated:

This deferral procedure ... assunes that venue of
t he adversary proceeding should be transferred ..
and thus nerely begs one of the substantive
questions the parties want this court to resolve.
Li kewi se, this deferral procedure vitiates the
requi renents of the venue transfer statute.

Moreover, as a |logical and practical natter, the
court shoul d determ ne whether any bankruptcy court

shoul d hear a proceeding before it determ nes which
bankruptcy court should hear it.

Lone Star Indus., Inc., 131 B.R at 273 (enphasis in
original).

This court finds this approach to be the better reasoned

one. And, to the extent that it is relevant, it should be

14



noted that in each of the cases cited by the transfer

def endants, the debtor was a party to the renoved state court
action and the party requesting transfer to its hone
bankruptcy court. Thus, it was logical to defer the equitable
consi derations required for a remand deternm nation to the
bankruptcy court of the debtor. |In contrast, in the instant
case the debtor is not a novant or a party. Accordingly, the
court will address the plaintiffs’ remand and abstention

notion before addressing the notion to transfer venue.

[l

The plaintiffs assert that this case nust be remanded to
state court because it was inproperly renoved. As previously
not ed, renoval was pursuant to 28 U . S.C. § 1452(a) which
states that:

A party nmay renpve any claimor cause of action ..

to the district court for the district where such

civil action is pending, if such district court has

jurisdiction of such claimor cause of action under

section 1334 of this title.
As 8 1452 clearly denotes, the propriety of the renoval turns
on whether the court has jurisdiction under 8§ 1334 of title
28, the statutory basis for the district court’s jurisdiction
over bankruptcy matters. Under this provision, the district

court has original and exclusive jurisdiction over “all cases
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under title 11,” see 28 U.S.C. 8§ 1334(a); and original but not

exclusive jurisdiction of “all civil proceedings arising under
title 11, or arising in or related to cases under title 11.”
28 U.S.C. 8 1334(b).* O course, the instant proceeding is
not a “case[] under title 11”; those are the bankruptcy cases
pendi ng in the Kentucky bankruptcy court. Therefore, the
rel evant issue is whether this adversary proceeding arises
under, arises in, or is related to a case under title 11. If
none of these jurisdictional bases are applicable, the
adversary proceedi ng nust be sent back to the state court for
want of jurisdiction and inproper renoval. See, e.g.,
Haworth, Inc. v. Sunarhauserman Ltd./Sunarhauserman Ltee, 131
B.R 359, 361 (Bankr. WD. Mch. 1991).

The transfer defendants contend that this proceeding both
arises in and under title 11, and that at a mninmum “rel ated

to” jurisdiction exists. As previously recognized by this

court, “[a] proceeding ‘arises under’ the Bankruptcy Code if

“Section 1334(a) and (b) states that:

(a) Except as provided in subsection (b) of this
section, the district courts shall have original and
exclusive jurisdiction of all cases under title 11.

(b) Notw thstanding any Act of Congress that confers
exclusive jurisdiction on a court or courts other than
the district courts, the district courts shall have
original but not exclusive jurisdiction of all civi
proceedi ngs arising under title 11, or arising in or
related to cases under title 11.
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it asserts a cause of action created by the Code while
proceedings ‘arising in" a bankruptcy case are those that
coul d not exist outside of a bankruptcy case.” In re Premer
Hotel Dev. Group, 270 B.R at 252 (quoting Personette v.
Kennedy (In re Mdgard Corp.), 204 B.R 764, 771 (B.A. P. 10th
Cir. 1997)). Actions in these two categories are collectively
referred to as “core proceedings.” See 28 U.S.C. 8§ 157(b)(2).
To support their contention that this proceeding is core, the
transfer defendants nmake the general statenent that this
action “requires the adjudication of nunmerous issues that w |
i npact the adm nistration of the Bankruptcy Cases pending in

t he Kentucky Bankruptcy Court.” They al so observe that the
plaintiffs have filed proofs of claimin the WIkinson
bankruptcy case based on the sane allegations raised in this
proceedi ng: that they are entitled to be reinbursed for the
amount of their investnments due to fraud in connection with
the sal e of ecanpus.com securities.

Wiile resolution of plaintiffs’ proofs of claimis
admttedly a core proceeding, see 28 U S.C. §8 157(b)(2)(B);
this adversary is not a resolution of plaintiffs’ clains
agai nst M. WI kinson or any of the debtors in the Kentucky
bankruptcy court. Instead, it is a fraud action strictly

agai nst nondebtors, notw thstanding the contention that the

17



debtors conspired with the defendants. Wile this allegation
and the assertion that this proceeding wll inpact the

adm ni stration of the bankruptcy cases may formthe basis for
“related to” jurisdiction, which is addressed below, it is
insufficient to confer jurisdiction under the “arising under
or in” clauses of § 1334. This action neither “invokes a
substantive right provided by title 11" nor “is a procedure
that, by its nature, could arise only in the context of a

bankruptcy case,” see Wod v. Wod (Matter of Wod), 825 F. 2d

90, 97 (5th Cr. 1987); as is illustrated by the very fact
that it was comenced in state court. Therefore, this action
was properly renoved only if it is “related to” one of the
cases pending in the Kentucky bankruptcy court.

The Sixth Circuit Court of Appeals has adopted the Pacor

test for rel at edness:

The usual articulation of the test for
determ ning whether a civil proceeding is related to
bankruptcy is whether the outcone of [that]
proceedi ng coul d concei vably have any effect on the
estate being adm nistered in bankruptcy. Thus, the
proceedi ng need not necessarily be against the
debtor or against the debtor’s property. An action
is related to bankruptcy if the outcome could alter
the debtor’s rights, liabilities, options, or
freedom of action (either positively or negatively)
and which in any way inpacts upon the handling and
adm ni stration of the bankrupt estate.
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Robi nson v. Mch. Consol. Gas Co., 918 F.2d 579, 583 (6th GCir
1990) (quoting Pacor, Inc. v. Hggins (In re Pacor, Inc.), 743
F.2d 984, 994 (3d Cir. 1984)(enphasis in original)).
Subsequent to the Robinson decision, the Suprenme Court wei ghed
in on the subject, referring to the court’s bankruptcy
jurisdiction as “conprehensive” but not “limtless” and
observing that “related to” proceedings include “suits between
third parties which have an effect on the bankruptcy estate.”
Cel otex Corp. v. Edwards, 514 U. S. 300, 308 n.5 (1995).

In Dow Corning, the Sixth Circuit utilized this standard
to conclude that a district court had “related to”
jurisdiction over a suit between nondebtors based on the fact
t hat one of the defendants had contribution and
I ndemmi fication clains against the debtor. See Lindsey v.

O Brien, Tanksi, Tanzer and Young Health Care Providers of
Conn. (In re Dow Corning Corp.), 86 F.3d 482, 489 (6th Cr
1996). The transfer defendants cite Dow Corning as authority
for their assertion that “related to” jurisdiction exists in
the present proceeding, noting that defendants United Conpany,
Mcd ot hlin Foundati on and \Witaker have filed clains in the

W | ki nson bankruptcy case for indemity and contribution for

any | osses sustained in this lawsuit. The transfer defendants
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al so observe that this action is predicated on the joint
conduct of the defendants and state that the Sixth Crcuit
recogni zed in Dow Corning that its previous decision in Salem
Mort gage Co. “has been cited for the proposition that ‘when a
plaintiff alleges liability resulting fromthe joint conduct
of the debtor and non-debtor defendants, bankruptcy
jurisdiction exists over all clains under section 1334.”” In
re Dow Corning Corp., 86 F.3d at 492 (quoting In re Wod, 825
F.2d at 94 (citing Kelley v. Nodine (In re Sal em Mrtgage
Co.), 783 F.2d 626, 634 (6th Cir. 1986)).

In response to these assertions, the plaintiffs note that
the proofs of claimfor indemity and contribution were not
filed until after the notices of renoval were filed in this
case and cite the general rule that the propriety of renoval
nmust be tested at the tinme of renoval. See Pullman Co. v.
Jenkins, 305 U S. 534 (1939); Union Planters Nat’| Bank of
Menphis v. CBS, Inc., 557 F.2d 84 (6th Cir. 1977); Blair v.
Mgliorini, 744 F. Supp. 165, 167 (N.D. Chio 1990).
Accordingly, the plaintiffs request that the court reject what
they characterize as transfer defendants’ “‘after-the-fact’
attenpts to manufacture jurisdiction.” The plaintiffs also

contend that the defendants have failed to establish a right

20



to contribution or indemmity and maintain to the contrary that
no such right exists, either statutorily or under comon | aw.

The plaintiffs’ argunment appears to be that the transfer
def endants have insufficiently pled jurisdiction in their
renoval notice and alternatively, that no jurisdiction in fact
exists. Wth respect to the first assertion, this court
di sagrees. The renoval notice filed by the transfer
def endants descri bed the present action and the three cases in
t he Kentucky bankruptcy court and stated that this court has
jurisdiction under 28 U S.C. 8 1334 because the renoved suit
arises in and is related to those bankruptcy cases. More
specifically, the notice stated that:

The Knox Circuit Action brought by the

Plaintiffs relates to matters connected with al

t hree bankruptcy estates. The Knox Circuit Action

all eges that the Plaintiffs were fraudulently

i nduced to invest in eCanpus and that materi al

om ssions were made regarding the interrelationships

bet ween eCanpus, WBI and WI ki nson. Furthernore,

the Knox GCircuit Action will affect the three

debtors’ rights, liabilities, options or freedom of

action and inpact the handling and adm nistration of

t he bankruptcy estates.
Attached to the notice of renobval were copies of all process
and pleadings filed in the state court action which include
the conplaint wherein the plaintiffs allege the defendants

defrauded the plaintiffs in connection with the sale of the

ecanpus. com securities. Accordingly, the notice sufficiently
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descri bes a bankruptcy jurisdictional basis even wthout the
clainms of contribution and i ndemmity which certain of the

def endants have subsequently asserted. See, e.g., Kirk v.
Hendon (I n re Heinsohn), 231 B.R 48, 53-54 (Bankr. E.D. Tenn.
1999) (notice sufficient if it sets forth basis for district
court’s exercise of jurisdiction under 8§ 1334).

Wth respect to the argunent that this court nmay not
consi der the contribution and indemity clains in evaluating
jurisdiction, the cases cited by plaintiffs do stand for the
general proposition that the propriety of renoval is adjudged
fromthe pleadings available at the time of renoval. See
Pul | man Co., 305 U. S. at 537 (second anended conpl ai nt shoul d
not have been considered in determning right to renove which
Is to be determ ned according to pleadings at tinme of petition
for renoval); Union Planters Nat’|l Bank, 557 F.2d at 89 (“As a
general rule, renovability is determ ned by the pleadings
filed by the plaintiff.”); Blair v. Mgliorini, 744 F. Supp
at 167 (“Renovability is determ ned on the basis of the
Conmpl aint and the Notice of Renoval ... as they read at the
time ...; subsequent events and pl eadi ngs are usually
irrelevant.”). However, as the transfer defendants observe,

t hese deci sions address renoval under 28 U.S. C. § 1441, the
general renoval statute, rather than 28 U S.C. § 1452, the
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bankruptcy renoval statute pursuant to which this action was
renoved. And, even with respect to 8 1441, the Sixth Grcuit
Court of Appeals in recent years has permtted any perceived
pl eadi ng defects in renoval notices to be renedi ed by

amendnent. See Gafford v. Gen. Elec. Co., 997 F.2d 150, 164

(6th Gr. 1993)(“[T]o the extent ... [the] petition for
renmoval was technically deficient ... it was cured by
subsequent information ... supplied to the district court and
entered into the record of this case.”); Tech Hlls Il Assocs.

v. Phoenix Hone Life Mut. Ins. Co., 5 F.3d 963 (6th Cir
1993) (defendant granted | eave to anend renoval petition to
i nclude al l egations of individual partners’ citizenship after
tinme for renoval had expired where diversity jurisdiction was
alleged in original petition and diversity in fact existed at
time of original petition). As stated by the court in both of
t hese cases:

[T]he time has come to apply the principles of

nodern pleading relating to anendnents to renova

petitions, and ... anendnents should be permtted,

to inplenent the spirit of the statute and rules

cited herein, where the jurisdictional facts do

I ndeed exist, and the parties are in lawentitled to

i nvoke the jurisdiction of the federal court.

Tech HIls Il, 5 F.3d at 969; Gafford, 997 F.2d at 164 (both
guoting Stanley Elec. Contractors, Inc. v. Darin & Arnstrong

Co., 486 F. Supp. 769, 772-73 (E.D. Ky. 1980)).
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Under this directive, the critical inquiry is whether
federal jurisdiction did in fact exist at the tinme of renoval.
The fact that the proofs of claimasserting contribution and
indemmity were not filed until after the renoval to this court
is not determ native. As recognized by the transfer
defendants in one of their responsive briefs, the date the
proof of claimwas filed does not establish the date the claim
came into existence; it is sinply the assertion of the claim
in the bankruptcy court. |If the transfer defendants do have a
claimfor contribution and indemmity, presunably it arose
ei ther when the acts conpl ained of in the conplaint took place
or upon the filing of the conplaint, both of which took place
prior to the date of renoval. Thus, it is proper for this
court to consider the alleged contribution claimin evaluating
whet her bankruptcy jurisdiction exists. See In re Dow Corning
Corp., 86 F.3d at 490 (court found “related to” jurisdiction
based on defendants’ contingent clainms for contribution and
I ndemmi ty even though proofs of claimhad not yet been filed
i n bankruptcy case).

Based on a review of the pleadings and applicabl e case
law, this court concludes that it has jurisdiction over this
action because it is related to the cases pending in the

Kent ucky bankruptcy court. All of the allegations in the
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anmended conpl ai nt concern the plaintiffs’ investnents in
ecanpus. com one of the debtors. The entire basis of the
lawsuit is that the defendants fraudulently conspired wth
debtor WI ki nson and his conpany, debtor WBI, to induce
plaintiffs to invest in ecanpus.com the third debtor. Even
t hough the debtors are not defendants in this action due to
the fact that their bankruptcy filings preceded the
commencenent of this lawsuit, the plaintiffs have filed proofs
of claimin the WIKkinson bankruptcy case based on M.
W1l kinson’s alleged fraud in connection wth plaintiffs’
pur chase of ecanpus.com stock, the sanme claimraised herein.
Simlar allegations of conspiracy to defraud by the
debt or and nondebt or defendants were nmade by the plaintiffs in
Dow Corning. See In re Dow Corning Corp., 86 F.3d at 494
n.11. In Dow Corning, the Sixth Circuit cited with approva
the Fifth Grcuit’s decision in Wod, wherein the court was
faced with the issue of whether “related to” jurisdiction
existed in an action against three individuals, two of whom
had filed chapter 11. 1d. at 492 (citing In re Wod, 825 F. 2d
at 93-94). Although the lawsuit in Wod had been filed
postpetition, the Fifth Crcuit stated that it was unable to
concl ude that the suit woul d have no conceivable effect on
t hat proceedi ng, remarKking:
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The plaintiff has filed one conpl ai nt agai nst
t he defendants seeking liability for their joint
conduct. Success agai nst any of the defendants w ||
have a potential effect on the estate. For exanple,
if Dr. Wod and his wife are held |iable but Barham
is not, the bankrupt estate nmay bear the entire
burden of the judgnent. [If, on the other hand,
Barhamis found jointly liable, the estate may bear
only a portion of the judgnment. Moreover, in filing
the conplaint, the plaintiff challenged the conbi ned
actions of both the debtors and Barham a non-
debtor. Resolution of the dispute will necessarily
i nvol ve, therefore, consideration of Barhanis
i nvol venent in those actions. W find support in
the Court of Appeals for the Sixth Crcuit and | ower
courts, which have held that when the plaintiff
alleges liability resulting fromthe joint conduct
of the debtor and non-debtor defendants, bankruptcy
jurisdiction exists over all clains under section
1334.

In re Dow Corning Corp., 86 F.3d at 492 (quoting In re Wod,
825 F.2d at 94). As in the Wod decision, the instant
proceedi ng nay inpact the bankruptcy case of M. WIkinson.
Due to the conspiracy allegation and the fact that clains have
been asserted in two different venues for the sanme danages,
resolution of this lawsuit will necessarily involve

consi deration of M. WIkinson s involvenent and recovery in
one action wll reduce recovery in the other. Thus, to the
extent the plaintiffs are successful against the defendants,
the liability of M. WIKkinson”s bankruptcy estate wll be

comm serately reduced.
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Further indication that this action is related to the
cases pending in the Kentucky bankruptcy court is the possible
contribution and indemity clains of the transfer defendants
whi ch may have a conceivabl e i npact on the WI ki nson and
ecanpus. com bankruptcy cases. As previously observed, the
plaintiffs argue that this court should not consider these
cl ai ns because they have not yet been established by the
defendants and cite the inpossibility of such an
establishment. The plaintiffs state that if the defendants
are found liable for fraud or negligent m srepresentation,
they wll have no comon | aw right to contribution or
i ndemni ty under Tennessee | aw because they were acting in pari
delicto,® citing Knox-Tenn Rental Co. v. Jenkins Ins., Inc.,
755 S.W2d 33, 39 (Tenn 1988) (“Wiere the parties to a suit
have been guilty of fraud in connection with the subject
matter of litigation and are in pari delicto, the court of

equity, in the application of the principle of unclean hands,

will leave themas it finds them refusing its aid to
either.”).

According to BLax’'s Law Dicriovary, “in pari delicto” means
“[1]n equal fault; equally culpable or crimnal; in a case of
equal fault of guilt.” 1d. at 791 (6th ed. 1990).
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The Sixth Circuit expressly held in Dow Corning, however

that “Section 1334(b) ‘does not require a finding of definite
liability of an estate as a condition precedent to hol ding an

action related to a bankruptcy proceedi ng. In re Dow

Corning Corp., 86 F.3d at 491 (quoting In re Sal em Mortgage
Co., 783 F.2d at 635). Thus, it was “not necessary for the
appel l ees first to prevail on their clains against the
nondebt or defendants, and for those conpanies to establish
joint and several liability on Dow Corning’s part, before the
civil actions pending agai nst the nondebtors may be viewed as
concei vably inpacting Dow Corning’ s bankruptcy proceedi ngs.”

ld. at 494. As stated by the court:

A key word in the test is “conceivable.” Certainty,
or even likelihood, is not a requirenent. Bankruptcy
jurisdiction will exist so long as it is possible
that a proceeding may inpact on “the debtor’s
rights, liabilities, options, or freedom of action”
or the “handling and adm ni stration of the bankrupt
estate.”

ld. at 491 (quoting In re Marcus Hook Dev. Park, Inc., 943
F.2d 261, 264 (3d Cir. 1991)).

Wth respect to the plaintiffs’ contention that there is
not even a possibility of contribution or indemity under
Tennessee |aw due to liability of the parties in pari delicto,
this court notes that the plaintiffs have asserted viol ations

not only of Tennessee |aw, but also the |aws of the states of
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Kentucky and Florida. Although this court was unable to
| ocate any Kentucky |aw on the subject, Florida | aw provides
that “[t]he defense of in pari delicto is not woodenly applied
in every case where illegality appears somewhere in the
transaction; since the principle is founded on public policy,
it may give way to a supervening public policy.” Kulla v.
E.F. Hutton & Co., Inc., 426 So. 2d 1055, 1057 n.1 (Fla. Dist.
Ct. App. 1983). The rule should not be applied “where no
serious noral turpitude is involved, where the defendant is
the one guilty of the greatest noral fault, and where to apply
the rule will be to permt the defendant to be unjustly
enriched at the expense of the plaintiff....” I1d. (quoting
Gol dberg v. Sanglier, 639 P.2d 1347, 1353-54 (1982)).
Furt hernore, consideration of the defense nust await a
determination of guilt of a legally cognizable wongdoing in
the first instance. 1d.

In light of this standard, this court is unable to
unequi vocal Iy conclude that the transfer defendants’
contingent contribution and indemity clains are neritless.
The fact remains that the plaintiffs have alleged in their
anended conplaint that it was the joint conduct of the debtors
and the defendants whi ch danaged the plaintiffs and the exact

same cl ai m has been asserted against M. WIlkinson in his
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bankruptcy case, such that the two proceedi ngs are closely
intertwined. This assertion of joint liability along wth
“[t]he potential for [debtor]’s being held |iable to the
nondebtors in clains for contribution and indemification, or
vi ce versa, suffices to establish a conceivable inpact on the
estate in bankruptcy.” In re Dow Corning Corp., 86 F.3d at
494. See al so Haden v. Edwards (In re Edwards), 100 B.R 973

(Bankr. E.D. Tenn. 1989) (all eged joint conduct between a
nondebt or defendant and a debtor nay gave rise to “related to”
jurisdiction). As such, this court has subject matter
jurisdiction under the “related to” jurisdictional clause of
28 U S.C. 8§ 1334. The plaintiffs’ notion for remand based on
| ack of jurisdiction will accordingly be deni ed.

The court next turns to the issue of whether abstention
is required as argued by the plaintiffs. Abstention is
governed by 28 U . S.C. 8§ 1334(c) which provides:

(1) Nothing in this section prevents a district
court in the interest of justice, or in the interest
of comty with State courts or respect for State

| aw, from abstaining fromhearing a particular
proceedi ng arising under title 11 or arising in or
related to a case under title 11.

(2) Upon tinely notion of a party in a proceeding
based upon a State law claimor State | aw cause of
action, related to a case under title 11 but not
arising under title 11 or arising in a case under
title 11, with respect to which an action could not
have been comenced in a court of the United States
absent jurisdiction under this section, the district
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court shall abstain from hearing such proceeding if
an action is commenced, and can be tinely
adj udi cated, in a State forum of appropriate
jurisdiction.

As this court and others have recogni zed,
Subsection (c)(1) addresses those situations when
courts may abstain from hearing a proceeding while
subsection (c)(2) defines those situations when
courts nust abstain from hearing a proceeding. The
former is known as perm ssive abstention while the
latter is referred to as mandatory abstenti on.

In re Heinsohn, 231 B.R at 60 (Bankr. E. D. Tenn.
1999) (quoting Beneficial Nat’| Bank USA v. Best Receptions
Systens, Inc. (In re Best Reception Systens, Inc.), 220 B.R
932, 942 (Bankr. E.D. Tenn. 1998)). The plaintiffs assert
alternatively that both mandatory and perm ssive abstention
apply.
The requirenments for nandatory abstention were set forth
by the Sixth Crcuit Court of Appeals in Dow Corning I
wherein the court stated:
[ Flor mandatory abstention to apply to a particul ar
proceedi ng, there nust be a tinely notion by a party
to that proceeding, and the proceeding nust: (1) be
based on a state |l aw claimor cause of action; (2)
| ack a federal jurisdictional basis absent the
bankruptcy; (3) be commenced in a state forum of
appropriate jurisdiction; (4) be capable of tinely
adj udi cation; and (5) be a non-core proceedi ng.

Li ndsey v. Dow Chem Co. (In re Dow Corning Corp.), 113 F.3d

565, 569 (6th Cir. 1997). 1In this case, the notion to abstain
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was undeniably tinely; it was filed on Septenber 19, 2001,

twel ve days after the first renoval notice was filed on
Septenber 7, 2001. This proceeding is based on state
securities law and state common | aw fraud causes of action and
there is no indication that any other jurisdictional basis
exits. The parties have not presented the court with a
federal question nor does it appear that the diversity
requirenent is met.® Wth respect to the third factor which

i s whether the proceeding was comenced in a state forum of
appropriate jurisdiction, the lawsuit was originally filed in
the Circuit Court for Knox County, Tennessee. Although the
transfer defendants contend that the Tennessee court | acks
personal jurisdiction over certain of the defendants, “the

exi stence of this action in the state court is prim facie

evi dence that a state court of conpetent jurisdiction exists.”
Gonzal es Constr. Co. v. Fulfer (In re Fulfer), 159 B.R 921,
923 (Bankr. D. ldaho 1993). Any personal jurisdiction defenses
are best resolved by the Tennessee state court. Because this
court has found this proceeding to be noncore, the fifth

factor for mandatory abstention, the only remaining factor to

¢ According to the anended conplaint, one of the plaintiffs,
Tyl er Thonpson, is a resident of Kentucky and defendants Gornan
and Whitaker are alleged to be Kentucky residents.
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consider is whether this action is capable of tinmely
adj udication in state court.

This court recently discussed this issue in Prem er Hotel
Devel opnment wherein it was noted:

The phrase “tinely adjudication” is not defined
in the Bankruptcy Code. Courts interpreting this
phrase have focused on whether allow ng an action to
proceed in state court will have any unfavorable
effect on the admi nistration of a bankruptcy case.
This focus is in accord with the fact that *Congress
I ntended to grant conprehensive jurisdiction to the
bankruptcy courts so that they m ght dea
efficiently and expeditiously with all matters
connected with the bankruptcy estate.” [Citations
omtted.]

In considering whether allowi ng a case to
proceed in state court will adversely affect the
adm ni stration of a bankruptcy case, courts have
consi dered sone or all of the follow ng factors: (1)
backl og of the state court and federal court
cal endar; (2) status of the proceeding in state
court prior to being renoved (i.e., whether
di scovery had been commenced); (3) status of the
proceedi ng in the bankruptcy court; (4) the
conpl exity of the issues to be resolved; (5) whether
the parties consent to the bankruptcy court entering
judgnment in the non-core case; (6) whether a jury
demand has been nade; and (7) whether the underlying
bankruptcy case is a reorgani zation or |iquidation
case.

In re Premer Hotel Dev., 270 B.R at 254-55 (quoting In re
M dgard Corp., 204 B.R at 778-79).

This court observed in Prem er Hotel Devel opnent that the
bankruptcy appell ate panel in Mdgard had opined that the | ast

consi deration was the nost inportant in determ ning whether
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the adm nistration of the bankruptcy case would be inpaired by

adjudication in state court. 1d. at 255. As quoted therein:

Where a Chapter 11 reorgani zation is pending, the
court nust be sensitive to the needs of the debtor
attenpting to reorgani ze. Lengthy delays in
col | ecting outstandi ng accounts or resolving other
cl ai ms which m ght substantially enhance the
viability of the estate, may prove fatal to
reorgani zation efforts. Therefore, in considering
whet her or not to abstain, tinely adjudication
necessarily weighs heavily for a Chapter 11 debtor.
[Ctation omtted.] On the other hand, in a chapter
7 case or a chapter 11 case with a confirned
| i quidating plan, where the prinmary concern is the
orderly accumul ation and distribution of assets, the
requi renment of tinmely adjudication is sel dom
significant.
ld. (quoting In re Mdgard, 204 B.R at 779).
Uilizing this standard, this court concluded in Prem er
Hot el Devel opnent that the debtor’s chapter 11 bankruptcy case

woul d not be affected by having a certain noncore natter
resolved by the state court because the plan was a |iquidating
one. Id. Simlarly, in this action, it appears from
representations of counsel at oral argument and the dockets of
the three bankruptcy cases that ecanpus.conm s bankruptcy case
has been converted to chapter 7 and |iquidation plans have
been confirned in the chapter 11 cases of M. WIKkinson and
WBI. In light of the fact that no reorganization wll take
place in any of the three cases in the Kentucky bankruptcy

court, the required sensitivity to reorgani zation efforts is
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i nappl i cable to the proceeding at hand. Based on all of the
foregoing, the requirenents for mandatory abstenti on have been
nmet. As such, this court nust abstain fromhearing this

noncore nmatter.

I V.
An order will be entered in accordance with this
menor andum opi ni on granting the plaintiffs’ notion to abstain,
denying the notion to transfer venue of this action as noot,
and remandi ng this adversary proceeding to state court from
which it was renoved.
FILED: May 29, 2002

BY THE COURT

MARCI A PHI LLI PS PARSONS
UNI TED STATES BANKRUPTCY JUDGE
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